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(i) 

No. 13,149 

APPELLANTS STATEMENT OF QUESTIONS PRESENTED 

1. Whether the Court had power to issue a preliminary injunction 
restraining Appellant from proceeding with aprior suit filed in the 
Texas State Court which had jurisdiction of the parties and of the subject 
matter and that subject matter is not before the District Court. 

2. Whether the Court had power to enjoin the further prosecution 
of the prior legal proceeding in the Texas State Court which had prior 
jurisdiction of the parties and of the subject matter and is ready to grant 
complete relief, and the Appellee has a complete remedy by answering 
therein. 

3. Whether the Court had power to grant Appellee's Complaint 
for interpleader by granting a preliminary injunction respecting funds 
not in dispute, after she had defaulted on her note and again defaulted in 
the State Court action. 

4. Whether the Appellee is entitled to the interpleader relief, the 
preliminary injunction granted by the Court against Appellant who did 
not claim the funds, and Defendant, W. Lee O'Daniel to whom Appellee 
stated she owed the funds, filed his disclaimer of them and of the note, 
and also the garnishments issued against Appellee by Defendant Hardy 
were held to be issued not according to law, leaving no valid claims 
against the funds. 

5. Whether the Appellee having an independent liability to one of 
the Defendants, and also showing an active partisan interest in the claim 
of another Defendant is entitled to relief by preliminary injunction or 
otherwise in an interpleader action. 
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The District Court Erred in Granting Appellee's Motion for 
Preliminary Injunction Restraining Appellant from Proceed¬ 
ing with a prior suit filed in the Texas State Court Which 
Had Prior Jurisdiction of the Subject Matter and of the 
Parties, and the Promissory Note and Stock in the Texas 
Action are not Before the District Court .... 

The District Court Erred in Granting Appellee's Motion for 
Preliminary Injunction Restraining Appellant From Proceed¬ 
ing With a Prior Suit filed in the Texas State Court When the 
Appellee has a Complete Remedy by Answering in the State 
Court Case Which has jurisdiction of the Subject Matter and 
of the Parties and is ready to Grant Complete Relief, Whereas 
the District Court Cannot Grant Complete Relief When it 
Does not have Jurisdiction of the Property, the Note and 
Stock which are not Before the Court. 


The District Court Erred in Granting Appellee's Motion for 
Preliminary Injunction in an Interpleader Action After Appellee 
had Defaulted on her Promissory Note to Appellant and Again 
Defaulted in the Prior Case in the Texas State Court by Failing 
to Answer and Filed her Interpleader Action herein Involving 
Funds which are not in Dispute . 

The District Court Erred in Granting Appellee’s Motion for 
Preliminary Injunction in an Interpleader Action Restraining 
Appellant from Proceeding with a Prior Suit filed in the Texas 
State Court, when the Funds Were not subject to Any Legal 
Garnishment by Defendant, Hardy, and Defendant W. Lee 
O'Daniel Filed his Disclaimer of the Funds and Appellant Has 
Made no Demand for them. Leaving no Claims against Appellee 
for the Funds. 

Whether the Appellee, Having an Independent Liability to One 
of the Defendants and by Showing an Active Partisan Interest in 
the Claim of or Alleged Claim of the Other defendant is Ehtitled 
to Relief by Injunction or Otherwise in an Interpleader Action. 


CONCLUSION 
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JURISDICTIONAL STATEMENT 

This is an appeal by Pat O f Daniel, Appellant, one of the Defend¬ 
ants below, from an adverse Order of the United States District Court 
for the District of Columbia granting Interpleader relief, a Preliminary 
Injunction to Appellee, restraining Appellant from prosecuting a prior 
action he instituted on September 1, 1955, in the State Court of Dallas, 
Texas, his place of residence, against Appellee, to foreclose on security 
by reason of her default on her overdue promissory note of which Appel¬ 
lant is holder and owner in Texas. 

The jurisdiction of the United States District Court for the District 
of Columbia was invoked under Title 28 Section 1335, 1397, 2361 and 
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1332 of the United States Code. This Court’s jurisdiction rests on 
Title 28 Sections 1292 and 2283 of the United States Code. 

STATEMENT OF THE CASE 

Simone O. Porter, Appellee, executed and delivered her promis¬ 
sory note dated October 1, 1947, in the amount of $10,000.00 having a 
present balance of approximately $6,189.48, payable $75.00 per month 
including interest at 4% secured by 110 shares of stock in Senate Apart¬ 
ments, Inc., said note payable to W. Lee O’Daniel, who thereafter on 
January 1, 1954, indorsed the note on the back thereof and delivered the 
same to Pat O’Daniel, Appellant, the present holder. Said note and 
stock was delivered by Appellee as deferred purchase money and the 
note and stock are held by Appellant, the owner and holder, to secure 
the payment of the note. 

D. Heywood Hardy, a defendant herein, who is plaintiff in the 
action of Hardy v. W. Lee O’Daniel, Civil Action No. 3221-48, said 
W. Lee O’Daniel is also a defendant herein; Hardy filed and served 
numerous garnishments on Appellee commencing August 27, 1954, 
attempting to garnishee the payments due on said note, claiming said note 
to be the property of W. Lee O’Daniel. Thereupon Appellee stopped her 
payments and became and is in default on said note although Appellant 
made numerous demands on Appellee to make the overdue payments. No 
service of process has been effected on the defendant in the case of 
Hardy v. W. Lee O’Daniel, although an attempted service was made on 
two occasions and service was quashed by the Court on each such occa¬ 
sion. On the latter occasion, October 6, 1955, the Court quashed 
service of process on the defendant based on garnishments Hardy had 
filed against Appellee^ payor of said note, as the property of W. Lee 
O’Daniel, and the Court in its Opinion stated ’they were not attachments 
issued according to law”. Appellant was the holder and owner of said 
note and stock during all of this period, not W. Lee O’Daniel, but Hardy 
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denied the assignment and continued to file said garnishments ignoring 
the assignment, and Appellee withheld making the note payments to 
Appellant. 

On September 1, 1955, Appellant a resident of Dallas, Texas, 
instituted an action in the State Court of Dallas County, Texas, against 
Appellee, to foreclose on the stock given by her as security for said 
note, having made numerous demands on Appellee to make the overdue 
payments, which she failed to pay and Appellant elected to declare the 
entire amount due under the terms of the note, and foreclose on the 
security. Appellee was personally served with process in the District 
of Columbia by the United States Marshal on September 7, 1955, and 
thereafter failed to answer and is in default in that action in the Texas 
Court. On September 23, 1955, while in default Appellee filed her 
Complaint in the District Court for Interpleader and Motion for Injunc¬ 
tive Relief, naming Appellant, D. Heywood Hardy and W. Lee O'Daniel 
as Defendants, and Appellee deposited the sum of $975.00 in the Registry 
of the Court. Appellant filed his answer to the complaint and motion 
and on October 27, 1955, the Court entered an Order enjoining Appellant 
from further prosecuting his prior pending case in the Texas Court. 

That case is still pending in the Texas Court and that Court is ready to 
proceed to a final determination, it having jurisdiction of the parties 
and of the subject matter, but Appellant is prevented from proceeding 
with his said action due to the preliminary injunction issued against him 
by the District Court. 

Appellee made all of the payments provided for in the said note to 
and including the period January 1, 1954, to July 28, 1954, during which 
time Appellant was and is the holder. Appellee was notified by Appellant 
he was the holder of the note, including such statement in his petition in 
the Texas Court which he filed on September 1, 1955, and was served on 
Appellee on September 7, 1955; Appellee stated in her Complaint filed 
in the District Court on September 23, 1955, M that there is a present 
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balance of $6,189.48 due on said note to the payee, Defendant, W. Lee 
O t Daniel." 

ARGUMENT 

1. THE DISTRICT COURT ERRED IN GRANTING APPELLEE’S 
MOTION FOR PRELIMINARY INJUNCTION RESTRAINING 
APPELLANT FROM PROCEEDING WITH A PRIOR SUIT FILED 
IN THE TEXAS STATE COURT WHICH HAD PRIOR JURISDIC¬ 
TION OF THE SUBJECT MATTER AND OF THE PARTIES. 

AND THE PROMISSORY NOTE AND STOCK IN THE TEXAS 
ACTION ARE NOT BEFORE THE DISTRICT COURT. 

On September 1, 1955, Appellant filed his petition in the Texas 
Court, Appellee was served by the United States Marshal in Washington, 
D. C., on September 7, 1955, to foreclose on security by reason of her 
unpaid promissory note in default more than a year. The Texas Court 
had jurisdiction of the subject matter and of the parties and is ready to 
proceed to grant ultimate relief to the parties. Appellee defaulted in 
that case and filed her Complaint for Interpleader herein on September 
23, 1955, depositing $975.00 in the Registry of the Court and it can be 
seen that: 

(a) The matter could be completely disposed of by the Texas 
Court by Appellee filing her answer or other pleading on the matter 
before that Court. The promissory note was negotiated by the then 
holder on January 1, 1954, to Appellant the present holder. Appellant 
has made no claim to the funds before this Court and is entitled to pro¬ 
ceed with his prior Texas case which does not involve the funds before 
this Court. The Defendant, W. Lee O'Daniel has disclaimed the note 
and the funds and the Defendant, D. Heywood Hardy, filed garnishments 
in the nature of attachments before judgment against Appellee starting 
about August 27, 1954, almost eight months after the note - gas negotiate* 
to Appellant T and Hardy 1 s garnishments are issued against the property 
of W. Lee O'Daniel, not the Appellant. Hardy's garnishments were 
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on October 6, 1955, held by this Court in the case of Hardy v. O’Daniel, 
(W. Lee O’Daniel), Civil Action No. 3221-48, to be attachments issued 
not according to law and service of process of summons based on the gar¬ 
nishments were quashed so that there are no legal claimants to the funds 
in the Registry of the Court and the Texas Court has jurisdiction. (See 
order and opinion of the Court of October 5, 1955, Hardy v. O’Daniel, 
3221-48). It can be seen there are no adverse claimants, in fact no 
legal claimants or even a threat of a claim to the funds Appellee deposit¬ 
ed in Court under the Interpleader Statute, Title 28 Sections 1335 and 
2283 United States Code. 

2. THE DISTRICT COURT ERRED IN GRANTING APPELLEE’S 
MOTION FOR PRELIMINARY INJUNCTION RESTRAINING 
APPELLANT FROM PROCEEDING WITH A PRIOR SUIT FILED 
IN THE TEXAS STATE COURT WHEN THE APPELLEE HAS 
A COMPLETE REMEDY BY ANSWERING IN THE STATE COURT 
CASE WHICH HAS JURISDICTION OF THE SUBJECT MATTER 
AND OF THE PARTIES AND IS READY TO GRANT COMPLETE 
RELIEF, WHEREAS THE DISTRICT COURT CANNOT GRANT 
COMPLETE RELIEF WHEN IT DOES NOT HAVE JURISDICTION 
OF THE PROPERTY, THE NOTE AND STOCK WHICH ARE NOT 
BEFORE THE COURT. 

Appellant filed his action for appellee’s default in the State Court 
of Dallas, Texas, where he resides and where he has physical possession 
of the negotiable promissory note executed by Appellee and the security 
for the same. Appellee was properly served with process in the Texas 
case and being under an obligation to pay the note, on which she was at 
that time in default for more than a year, was obliged to answer that 
suit rather than deposit the sum of $976.00 in the Registry of the District 
Court here and file her Complaint for Interpleader. Appellee in her 
Complaint stated W. Lee O’Daniel was claiming the funds, which was not 
a fact as is shown by his disclaimer herein; and stated Appellant is 
claiming the funds, which is also not a fact as Appellant has not and does 
not claim them; and stated D. Heywood Hardy is claiming them under 


various garnishments, but those garnishments were held by this Court 
to have been issued not according to law, and further those garnishments 
were issued against the property of W. Lee O'Daniel almost eight months 
after the assignment of the note by W. Lee O'Daniel to Appellant. The 
foregoing are all shown in the record herein. In her Complaint Appellee 
shows she had notice that Appellant is the holder of the note, if she was 
in doubt, she could have demanded and received further proof as to Appel¬ 
lant being the holder, but no such demand was made by Appellee; the fact 
that she made payments on the note from January 1, 1954, to August 27, 
1954, the time of the first garnishment, which is during the period Appel¬ 
lant has been the holder, negatives any doubt in her mind as to Appellant 
being the holder and owner of the note. 

Appellee has contended that all of the parties to the Interpleader 
action are not parties in the Texas action and it could not dispose of all 
of the issues herein. It is true W. Lee O'Daniel and D. Heywood Hardy 
are not parties in the Texas action because neither have any interest in 
that action, nor do they have any interest or legal claim to the funds 
deposited in Court. 

The essential requirement of jurisdiction of this Court in an action 
of interpleader is that there be property in the jurisdiction of the Court 
claimed by two or more persons. This requirement has not been shown 
in this case in accordance with 28 United States Code Section 1335. The 
jurisdiction of the Texas Court in this case is aptly set forth in Harlan 
v. Harlan , 52 U.S. App. D.C. 98, from page 99: 

"2. The suit was brought by appellant in Illinois, 
and jurisdiction of the parties acquired several days 
before appellee brought suit here. The subject matter 
of the suit here is or may be involved properly in the 
general suit for accounting between parties there; and 
the mere fact that plaintiff brought the bonds in ques¬ 
tion into the District of Columbia, and deposited them 
in the registry of the Court, implies no such status of 
the res as will affect the operation of the statute. The 
parties are within the jurisdiction of the Illinois Court, 
and its powers to control the disposition of the bonds 
is ample." 
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"3. Certain rules of comity are recognized by 
the State and Federal Courts which forbid conflict 
of jurisdiction." 

,r We live in the jurisdiction of two sovereign¬ 
ties, each having its own system of Courts to de¬ 
clare and enforce its laws in common territory. 

It would be impossible for such courts to fulfill 
their respective functions without embarrassing 
conflict unless rules were adopted by them to avoid 
it * * * The chief rule which preserves our two 
systems of courts from actual conflict of jurisdic¬ 
tion is that the court which first takes the subject 
matter of the litigation into its control, whether 
this be person or property, must be permitted to 
exhaust its remedy, to attain which it assumed 
control, before the other court shall attempt to take 
it for its purpose." 

Ponziv. Fessended , et al., 258 U.S. 254; 42 Sup. Ct. 309, 66 L.Ed. 

607, to the same effect: 

Herfurth v. Herfurth , 77 U.S. App. D.C. 391. 

Indemnity Ins, Co . v. Smoot, 80 U.S. App. D.C. 287 

Title 28, Section 2283 of the United States Code prohibits the grant¬ 
ing of an injunction by a United States Court to stay proceedings in a 
State Court except as expressly authorized by Act of Congress, which 
would include Section 1335, or where necessary in aid of its jurisdiction. 
This does not imply that the act may be circumvented by a Plaintiff in 
default on her promissory note making allegations of claims against 
her which are not borne out in the record and thereby deprive the Texas 
State Court of jurisdiction of its prior suit. 

In Toucy v. New York Life Ins. Co ., 314 U.S. 118 (1941) at page 
135 — 


"The rank and authority of the Courts (federal 
and state) are equal, but both Courts cannot possess 
or control the same thing at the same time and any 
attempt to do so would result in unseemly conflict. 
The rule therefore that the Court first acquiring 
jurisdiction shall proceed without interference from 
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a Court of the other jurisdiction is a rule of right 
and of law based upon necessity and where the ne¬ 
cessity actual or potential does not exist the rule 
does not apply. Since that necessity does exist in 
rem and does not exist in actions in personam, in¬ 
volving a question of personal liability only, the 
rule applies in the former, but does not apply in 
the latter-" 


3. THE DISTRICT COURT ERRED IN GRANTING APPELLEE'S 
MOTION FOR PRELIMINARY INJUNCTION IN AN INTER¬ 
PLEADER ACTION AFTER APPELLEE HAD DEFAULTED ON 
HER PROMISSORY NOTE TO APPELLANT AND AGAIN DE¬ 
FAULTED IN THE PRIOR CASE IN THE TEXAS STATE 
COURT BY FAILING TO ANSWER AND FILED HER INTER¬ 
PLEADER ACTION HEREIN INVOLVING FUNDS WHICH 
ARE NOT IN DISPUTE. 

In an interpleader action it is essential that the Plaintiff be subject 
to demands of claimants for the funds, or that they may claim to be en¬ 
titled to the funds under Title 28 Section 1335 of the United States Code. 
But the Court would not have power to enjoin the prosecution of proceed¬ 
ings in the State Court if the funds were not in controversy before the 
District Court. 

It has been pointed out herein that Appellant does not claim the 
funds and it is not possible for him to claim them inasmuch as he decided 
to foreclose on the security in the Texas case, in which case Appellee 
is in default, by reason of her default on her promissory note. Appellee 
had kept up her payments on the note for almost eight months after it 
had been negotiated to Appellant, from January 1, 1954, to August 27, 
1954, and Appellee thereafter withheld payments by reason of the pre¬ 
tended garnishments. Appellant has made no claim to the funds in the 
interpleader action and does not now claim them. W. Lee O r Daniel has 
disclaimed them, and as pointed out herein the Court held the garnish¬ 
ments served on Appellee by D. Heywood Hardy to be issued not accord¬ 
ing to law and quashed service of summons based thereon. The garnish¬ 
ments were issued against W. Lee O'Daniel not Appellant, the holder of 



the note, and the garnishments cannot be considered as any possible 
claim against the funds. Appellee has done nothing about the garnishments 
for more than a year. She has ignored her responsibilities under her 
promissory note and after Appellant took the necessary steps to protect 
his interest in the note Appellee attempted to justify her actions by filing 
her Complaint for Interpleader. A Plaintiff cannot obtain jurisdiction 
under the Interpleader Statute by asserting claims against her which do 
not exist in order to come within the Statute, as is contended by Appel¬ 
lant in the instant case, where there are actually no legal claimants to 
Appellee f s fund. 

In re. Standard Gas & Electric Company , 139 F. 2nd 149, at page 
152, it is said: 


" - - - 6, 7. The appellants maintain that they 
assert no claim adverse to the rights of the special 
trustee but seek by intervening to act in aid thereof. 

From this, they argue that their right to intervene 
in the plenary action in the New York State Court is 
a matter for that Court to decide, and they cite Sec. 

265 of the Judicial Code, 28 U. S.C. par. 379, which 
prohibits the granting of an injunction by any court 
of the United States to stay proceedings in any court 
of a State. Not only does Sec. 265 e^qpressly except 
from its purview cases where an injunction may be 
authorized by any law relating to proceedings in 
bankruptcy, but the purpose of its prohibition was to 
prevent Federal Courts from drawing to themselves 
the right to determine adverse claims. Toucy v. 

New York Life Ins. Co., 314 U.S. 118, 132, 62 S.Ct. 

139; 86 L. Ed. 100; 137 A.L.R. 967. By the Appel¬ 
lant’s own showing they represent no claim adverse 
to the claims of the special trustee; and the special 
trustee's opposition to the Appellant's effort to inter¬ 
vene in the State Court suit is not the assertion of an 
adverse claim. Continental Illinois National Bank 
& Trust Co. v. Chicago, Rock Island & Pacific Ry. 

Co., supra, 294 U.S. at page 681, 55 S. Ct. 595, 

75 L. Ed. 1110." 

Amalgamated Clothing Workers v. Richman Bros. Co., 211 F. 2d 449 


Phillips et al., v. Noel Const. Co., et al., 49 App. D.C. 379. 
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4. THE DISTRICT COURT ERRED IN GRANTING APPELLEE'S 
MOTION FOR PRELIMINARY INJUNCTION IN AN INTER¬ 
PLEADER ACTION RESTRAINING APPELLANT FROM PRO¬ 
CEEDING WITH A PRIOR SUIT FILED IN THE TEXAS STATE 
COURT, WHEN THE FUNDS WERE NOT SUBJECT TO ANY 
LEGAL GARNISHMENT BY DEFENDANT. HARDY, AND 
DEFENDANT W. LEE O'DANIEL FILED HIS DISCLAIMER 
OF THE FUNDS AND APPELLANT HAS MADE NO DEMAND 
FOR THEM, LEAVING NO CLAIMS AGAINST APPELLEE 
FOR THE FUNDS. 

The funds deposited in the Registry of the Court by Appellee were 
not subject to any valid claims as Appellant did not claim them ; W. Lee 
Q T Daniel disclaimed them and D. Heywood Hardy, plaintiff in a n action 
against W. Lee O’Daniel, in which no service of process has been effect¬ 
ed since it was filed in 1948, filed numerous garnishments against 
Appellee in the nature of attachments before judgment, seeking funds of 
W. Lee O’Daniel, starting August 27, 1954. The promissory note had 
been negotiated to Appellant on January 1, 1954, and Appellant is still 
the holder and owner of said note. Appellee defaulted on her payments 
starting about August 27, 1954, and continuing to this time. On Septem¬ 
ber 1, 1955, Appellant filed his action against Appellee to foreclose on 
the stock given as security for the note by reason of Appellee’s default. 

Up to that time Appellee did nothing but continued in default until she was 
served with Appellant’s pleading in the Texas case on September 7, 1955, 
to foreclose on the security by reason of her default. Thereafter Appellee 
filed her Complaint for Interpleader on September 23, 1955, but has con¬ 
tinued in default in the State Court action. The only question presented 
in the State Court action is whether Appellee is in default on her promis¬ 
sory note, the note and security are before the Court as well as Appellant 
who brought the suit at his place of residence, Dallas, Texas, and Ap¬ 
pellee, who was personally served in the District of Columbia. 
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5. WHETHER THE APPELLEE, HAVING AN INDEPENDENT 

LIABILITY TO ONE OF THE DEFENDANTS AND BY SHOW¬ 
ING AN ACTIVE PARTISAN INTEREST IN THE CLAIM OF 
OR ALLEGED CLAIM OF THE OTHER DEFENDANT IS EN¬ 
TITLED TO RELIEF BY INJUNCTION OR OTHERWISE IN AN 
INTERPLEADER ACTION. 

Appellee had an independent liability to Appellant on her promis¬ 
sory note and by reason of her answers to garnishments issued by Hardy 
stating "she was indebted to W. Lee O' Daniel, (Par. 5 of the Complaint) 
and after she received notice of the indorsement of the note to Appellant 
and after she had made payments on the note for some eight months after 
the note was indorsed to Appellant, and also after the Appellant had filed 
his Texas case against Appellee and had served her with a copy in which 
he stated he was the holder of the note (Par. II and III of Texas Complaint) 
Appellee persisted in stating "there is a present balance owing to Defend¬ 
ant W. Lee O'Daniel (Par. 4 of the Complaint); that Appellee by reason 
of the foregoing has taken sides with Hardy endeavoring to attach the 
property of W. Lee O'Daniel and therefore has an interest and liability 
in the funds now before the Court and the preliminary injunction should 
be set aside. 

In Equitable Life Insurance Co. of Iowa v. Gilman , et al., No. 

7791, United States District Court, W.D. Missouri, of May 4, 1953, 

14 Federal Rules Decisions 243, the Court held that the party seeking 
the relief, and in order to have a decree must not have any claim or 
interest in the subject matter and he must not have incurred any inde¬ 
pendent liability to either of the defendants. He must stand in the posi¬ 
tion of a disinterested stakeholder. 

* * 4c * * * 

In an action by landowners against an oil company for royalties 
the oil company claimed for interpleader which the Court granted re¬ 
straining landowners from instituting any other actions. The landowners 
moved to vacate the order granting interpleader and to dismiss the 
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counterclaim for interpleader. The landowners' motion was sustained 
and the Court stated: 

TT - - - I hold that the question as to whether 
or not there is an independent liability does not 
necessitate a trial by me that as a matter of law 
there is or there is not a genuine issue as to law 
or fact. Flimsy or transparent contentions of 
independent liability does not create genuine issues. 

The independent liability of Shell hinges in part on 
questions of Louisiana law not yet settled by State 
Courts and we certainly cannot say as a matter of 
law that there is no independent liability. Because 
I believe that the question of independent liability 
involves a complicated question of law and the de¬ 
cision thereon depends upon an inquiry into the 
surrounding facts and circumstances. It is my 
opinion that the interpleader should be dismissed 
and the parties freed to assert their respective 
claims in courts of their own choice. This Court 
is not holding that independent liability exists. It 
is merely holding that there is a substantial ques¬ 
tion of fact and law to be determined on the issue. " 

The Court vacated the order and dismissed the counterclaim for inter¬ 
pleader. 

Hurlbut v. Shell Oil Company, 131 F. Supp. 466, 225 F. 2d 740 
also Morgan, et al v. Kraft, 52 U.S. App. D.C. 172. 


CONCLUSION 

Since there was no genuine claim by Appellant or the other defend 
ants for the funds in the interpleader action, and as the Texas State 
Court had jurisdiction of the parties and of the subject matter before 
that Court in the prior proceeding in which the Appellee has a complete 
remedy by answering, and the District Court cannot grant complete 
relief as the promissory note and security are not before that Court, 
and as the Appellee has an independent liability to one of the Defendants 
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and has showed an active partisan interest in the alleged claim of 

another Defendant, it is respectfully submitted that the preliminary 

injunction should be vacated and set aside. 

Respectfully submitted, 

Joseph D. Malloy 
Woodward Building 
Washington, D. C. 

Attorney for Appellant. 
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7 [FILED Sep. 23, 1955] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

SIMONE O. PORTER 
115 - 2nd Street, N.E. 

Washington, D. C., 

Plaintiff, 


D. HEYWOOD HARDY 
NATIONAL PRESS BLDG. 
WASHINGTON, D. C. 

PAT O'DANIEL 
3405 OAK LAWN AVE. 
DALLAS, TEXAS 

W. LEE O'DANIEL 
3405 OAK LAWN AVE. 
DALLAS, TEXAS 

Defendants. 


COMPLAINT FOR INTERPLEADER, 

DECLARATORY RELIEF AND 
_ INJUNCTION _ 

The Plaintiff shows unto this Honorable Court as follows: 

1. That the Court has jurisdiction of this cause by reason of Title 
28 Sections 1335, 1397 and 2361 of the United States Code; the amount 
being in excess of $500.00, held in the custody of the plaintiff; there 
being a diversity of citizenship among the claimants to the funds held by 
plaintiff, as defined in Title 28 Section 1332 of the United States Code; 
and the plaintiff, having paid the amount in controversy into the registry 


> 

> 

> 

) 

) Civil Action No. 4221-55 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 
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of the Court, there to abide the judgment of the Court. 

8 2. That the Plaintiff is a citizen of the United States and is a 
resident of the District of Columbia and brings this action in her own 
right. 

3. That Defendant, D. Heywood Hardy is a citizen of the United 
States and is a resident of the District of Columbia and that the Defend¬ 
ant, Pat O f Daniel, is a resident of the State of Texas and a citizen of the 
United States and the Defendant, W. Lee O'Daniel is a resident of the 
State of Texas and a citizen of the United States. 

4. That on or about October 8, 1947, Plaintiff became a stock¬ 
holder to the extent of 110 shares in Senate Apartments, Inc., a corpora¬ 
tion, owning a cooperative apartment house, by the same name; and Plain¬ 
tiff purchased cooperative apartment No. 15, in the Senate Apartments 
Bldg., and as part of the consideration therefore, Plaintiff executed and 
delivered her collateral installment note, a copy of which is attached 
hereto as Exhibit "A" in the amount of $10,000.00, secured by the afore¬ 
said 110 shares, payable $75.00 a month, with interest at the rate of 4%; 
that there is a present balance of $6,189.48 due on said note to the payee, 
Defendant, W. Lee O'Daniel. 

5. That on the 27th day of August, 1954, and each month thereafter, 
Plaintiff was served with an attachment before judgment, in which D. Hey¬ 
wood Hardy, Defendant herein, as Plaintiff in Hardy v. W. Lee O'Daniel 
in this Court, Civil Action No. 3221-48, (in which action Plaintiff 

9 SIMONE O. PORTER has no interest) garnished the amount of each 
monthly installment due on said note, alleging the same to be the proper¬ 
ty of Defendant, W. Lee O’Daniel, also defendant in Civil Action No. 
3221-48; as a result, Plaintiff now holds, the amount of $975.00 under 
said garnishments to and including August 27, 1955, which Plaintiff has 
held, in accordance with law, pending a further order of the Court; that 
there has been no release of the garnishments nor any judgment of con¬ 
demnation of the funds so held. 

6. That Defendant, Pat O'Daniel, has commenced an action before 
the State Courts in Texas, in the District Court of Texas, Dallas County, 
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Pat O'Daniel v. Simone O. Porter, No. 2751-C, filed September 1, 

1955 and served on Simone Porter, Plaintiff herein, and defendant in 
the Texas action, by U.S. Marshall in Washington, D. C. on the 7th day 
of September, 1955, returnable on the 27th day of September, 1955 where¬ 
in Pat O f Daniel, Plaintiff, in the Texas action, alleges that he is the 
holder of the note, hereinbefore described in paragraph 4 and the 110 
shares of stock in Senate Apartments, Inc. and that the note was assigned 
to him by the Defendant, W. Lee O'Daniel, on or about January 1, 1954; 
in said action, the said Pat O'Daniel alleges that Simone Porter has 
failed to make payment on said note since July 28, 1954, and that conse¬ 
quently, said Pat O'Daniel, alleging to be the holder of the note, declares 
the note to be in default and that the unpaid balance in the amount of 
$6,189.48 plus interest from July 26, 1954 is due and owing; further the 
said Pat O'Daniel demands that Simone Porter's stock certificate of 110 
shares of Senate Apartments, Inc., which he holds be sold to satisfy the 
judgment for the unpaid balance of the note. A copy of the said Texas 
Action No. 2751-C is attached hereto and made a part hereof, as Exhibit 
"B". 

7. That the garnishments in Hardy v. O'Daniel in the United States 
District Court for the District of Columbia, Civil Action No. 3221-48 have 
prevented SIMONE O. PORTER from making payments on her note since 
August 27, 1954; however, unless the action No. 2751-C in Texas, is en¬ 
joined, Simone O. Porter fears she will be subject to judgment for the 
unpaid balance of the note and her stock sold, unless defendants are re¬ 
quired to interplead their claims herein. 

8. That SIMONE PORTER, plaintiff herein, is faced with conflict¬ 
ing claims from the defendants; that she has no interest herein other than 
to see that her money is paid to the rightful holder, that she receives 
credit for the payment, that her note is not held to be in default, and that 
her investment is not jeopardized. Plaintiff is in doubt as to which of 
defendants is entitled to be paid. 

WHEREFORE, THE PREMISES CONSIDERED, Plaintiff demands 
that the Court adjudge: 
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1. That Plaintiff be allowed to pay or deposit into the Registry of 
this Court the sum of $975.00 representing the amount of funds in her 
hands at this time. 

2. That upon making such deposit into the Registry of the Court, 
that Plaintiff be fully discharged from liability to defendants, or any of 
them, as of this time with respect to said fund. 

3. That Plaintiff be allowed her costs herein and a reasonable 
attorney's fee, to be paid from the sum deposited into the Registry of 
the Court. 

4. That the Court determine which of said defendants is entitled 
to the funds held by Plaintiff and deposited into the Registry of the Court, 
less any amounts allowed as costs and attorney's fees. 

5. That Defendants and each of them be restrained from institut¬ 
ing any action against Plaintiff for the recovery of the amount heretofore 
claimed by them or for any other amount under said contract or note; or 
for any relief affecting the shares of stock in Senate Apartments, Inc. 

6. That Defendant, Pat O'Daniel be enjoined and restrained, spe¬ 
cifically from further prosecuting or taking any further steps in the 
action, entitled "O'Daniel v. Porter" No. 2751-C, in the State Court of 
Texas, 68th Judicial District Court of Texas, Dallas County, or from 
commencing and instituting any other similar proceeding on the cause of 
action referred to in the complaint, in said action, until final disposition 

12 of this case and permanently. 

7. And for such other and further relief as to the Court may appear 
just and proper. 

8. That process issue out of this Honorable Court, directed to the 
defendants requiring them to appear on a day certain and answer the 
exigencies of this complaint. 

HAHN & SUNDLUN 

/s/_Sundlun 

Attorneys for Plaintiff 
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COLLATERAL NOTE 


Washington, D. C. 
October 1, 1947 
Date 


$10,000.00 _ 

FOR VALUE RECEIVED, the undersigned hereby promises to pay to the 
order of W. Lee O f Daniel the sum of Ten thousand & No/100 

Dollars, ($10,000.00) at_, in the City of Washington, 

D. C., in the manner and form following, wo wit: - 

Seventy-five dollars ($75.00) on the 15th day of October and a like 
sum on the 15th day of each succeeding month including interest at the 
rate of 4% per annum until the entire indebtedness evidenced by this 
note is paid in full 

And the undersigned further promises to promptly pay all dues and 
assessments levied against the undersigned as holder of 110 shares of 
stock of the SENATE APARTMENTS, INCORPORATED, represented by 
certificate No. 9, herein referred to; and in case of any default therein, 
the holder hereof may pay such dues and assessments, and thereupon the 
same, together with interest thereon from the date of payment at 6 per 
cent per annum, shall become additional indebtedness hereunder, to be 
paid by the undersigned to the holder hereof within ten days after notice 
and demand for such repayment. 

On default of any said payments of principal or interest, or in case 
of failure to repay any such dues or assessments advanced by the holder 
hereof for the undersigned, the whole amount of this note shall at the 
option of the holder hereof become immediately due and payable. 

To further secure this note and all of the liabilities of the under¬ 
signed herein, the undersigned hereby deposits with and pledges to the 
legal holder hereof 110 shares of the capital stock of the said SENATE 
APARTMENTS, INCORPORATED, non-par value, represented by Certi¬ 
ficate No. 9; and the undersigned hereby gives and grants to the legal 
holder hereof full power and authority to sell the same, or any part 


thereof, or any substitutes therefor or additions thereto, on the matur¬ 
ity of this note, or any default thereof, or at any time thereafter, at 
public or private sale, at the election of the legal holder hereof, after 
mailing a notice or delivering a notice to the undersigned at his last known 
address, at least five days before said sale, with the right to the legal 
holder hereof to be the purchaser himself at said sale; and after the payment 
of the costs, expenses and attorneys fees growing out of or connected 
with the sale of said stock, to apply the residue of the proceeds to the pay¬ 
ment of this note and interest thereon, including any and all advances 
made by the legal holder for dues or assessments, returning the surplus, 
if any, to the undersigned. In case the proceeds of such sale are not 
sufficient to pay such costs, expenses and attorneys 1 fees and the prin¬ 
cipal hereof and the interest 

[/s/Simone O. Porter] 

15 hereon, the undersigned hereby promises to pay such deficiency 
forthwith, with interest thereon at 6 per cent per annum. The under¬ 
signed further agrees that in case of any default herein, all rights as a 
stockholder in the said SENATE APARTMENTS, INCORPORATED, 
which include the right of possession of any apartment in the building 
of the said SENATE APARTMENTS, INCORPORATED, shall cease and de¬ 
termine, and shall revert to and become the property of the purchaser 
of the above described stock. 

The undersigned hereby irrevocably constitutes any attorney of 
any court of record, attorney for him and in his name to enter his 
appearance in any court, waive process and service thereof and trial 
by jury, and confess judgment in favor of the legal holder hereof, 
against the undersigned or his assigns from time to time, either for the 
principal sum, and/or the interest due thereon, and/or the deficiency at 
any sale, and/or for possession of said premises, with costs and reason¬ 
able attorneys' fees therefor, the same to be included in said judgment 
for said sum so due or for possession of said premises, or both, and to 
file a cognovit therefor and to release all errors that may intervene in 
such proceedings and to consent that no writ of error, petition for 
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certiorari, or appeal shall be prosecuted on such judgment for such sums 
due or for possession, or both, nor any bill in equity filed to restrain 
or interfere in any manner with the operation of said judgment for money 
or possession, or both, or with any execution or writ of restitution on 
such judgment or suit for possession; and that any execution issued there* 
on may be immediately levied and any writ of restitution issued for 
possession may be immediately executed; and to waive any notice or de¬ 
mand under any statute of the District of Columbia or any State, relating 
to judgments or landlord and tenant suits. And the undersigned does 
hereby waive with the notice required by statute in the District of Colum¬ 
bia to terminate a tenancy or require vacation of premises, and consents 
that suit may be brought upon default without any notice to terminate 
tenancy, and consent that the filing of suit shall be the only notice required 
in order to secure possession of the apartment. 

/s/ Simone O. Porter 
Simone Odtte Porter 

566 - 20th St., South, 

Arlington, Va. 

Apartment No. 15. 


16 [Filed, Sep. 23, 1955] No. 2751-C 

PAT O’DANIEL ) IN THE_JUDICIAL 

VS. j DISTRICT COURT OF TEXAS, 

SIMONE O. PORTER, a feme sole ) DALLAS COUNTY 

PLAINTIFF’S ORIGINAL PETITION 
TO THE HONORABLE JUDGE OF SAID COURT: 

Comes now Pat O’Daniel, plaintiff, a resident of Dallas County, 
Texas, complaining of Simone O. Porter, a feme sole, defendant, a 
resident of the City of Washington, District of Columbia, domiciled at 
115 Second Street, N. E., in Washington, D. C., and for cause of action 
shows the following: 
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I 

On or about October 1, 1947, defendant, Simone O. Porter, made, 
executed and delivered to W. Lee O’Daniel her certain promissory note 
of that date by the terms and conditions of which said defendant promised 
to pay to the order of said W. Lee O’Daniel the sum of TEN THOUSAND 
AND NO/lOO ($10,000.00) DOLLARS, in monthly payments of $75. 00 
each, including interest at the rate of 4% per annum until the full amount 
of said note was paid. A true photostatic copy of said note is attached to 
this petition, marked Exhibit "A" and is made a part hereof and incorpor¬ 
ated herein for all purposes and as fully as if herein set forth in full. To 
secure said note, defendant deposited with and pledged to the holder of 
said note 110 shares of said stock of Senate Apartments, Incorporated, 
non-par value stock, represented by stock certificate No. 9 of said 
corporation as collateral security. A true photostatic copy of stock 
certificate no. 9 of said corporation is attached to this petition, marked 
17 Exhibit ”B” and is made a part hereof and incorporated herein for 
all purposes and as fully as if herein copied in full. 

n. 

On or about January 1, 1954, said W. Lee O r Daniel for a valuable 
consideration transferred, assigned and conveyed all of his right, title 
and interest in and to said note to Pat O r Daniel subject to the interest of 
Mercantile National Bank at Dallas, Texas. The interest of the Mercan¬ 
tile National Bank at Dallas, Texas, has been liquidated and said bank no 
longer has any right, title or interest of any nature in or to said note or 
said stock in Senate Apartments, Incorporated. 

m. 

Defendant made her last payment on said note on July 26, 1954, 
said payment being due on July 15, 1954, that defendant has made no pay¬ 
ment since said payment of July 26, 1954, but has from that date wholly 
defaulted on said note and has made no payment of any nature or in any 
amount on said note and due under its terms. Plaintiff has made numer¬ 
ous demands on defendant to make payments due, but defendant has wholly 
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failed and refused to make such payments and still fails and refuses to 
pay the same or any part thereof. 

IV. 

Under the terms of said note on default on any payment thereunder, 
the whole amount of said note may at the option of said holder become 
immediately due and payable. That defendant is still in default and that 
plaintiff has elected and hereby elects to declare the whole amount due 
under said note. There is presently owing on said note $6,189.48 plus 
interest at 6% per annum from July 26, 1954. 

V. 

Said defendant is a non-resident of Texas but said stock certificate 
no. 9 of Senate Apartments, Incorporated, is located in the State of 
Texas, Dallas County, and is in the possession of your plaintiff and 
attached to said promissory note. Plaintiff claims a right to Or interest 
in said certificate of stock under the terms of said note and brings and 
prosecutes this suit under Article 1975 of the Revised Civil Statutes of 
the State of Texas for the purpose of determining such right or interest 
in said certificate of stock. 

WHEREFORE, plaintiff prays that defendant be cited to appear here¬ 
in; that on final hearing, plaintiff have judgment against defendant for such 
sum of $ 6,189.48 with interest at the rate of 6% per annum from the 26th 
day of July, 1954, and costs, that said stock certificate no. 9 in Senate 
Apartments, Incorporated, be ordered sold to satisfy said judgment, the 
balance received from said sale, if any, to be paid into the registry of 
the Court there to abide further orders of the Court, and for such other 
and further relief to which he may be entitled either at law or in equity. 

Ramsey Clark 
1900 Adolphus Tower 
Dallas 2, Texas 
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19 l Filed Sep. 23, 1955] 

MOTION FOR PRELIMINARY INJUNCTION 

Plaintiff moves the Court for a preliminary injunction, enjoining the 
Defendant Pat O’Daniel, his agents, employees and attorneys, and all 
persons in active concert and participation with him, pending the final 
hearing and determination of this action from prosecuting or taking any 
further steps in the Action entitled ’’O’Daniel v. Porter”, No. 2751-C and 
pending in the State Court of Texas, 68th Judicial District Court of Texas, 
Dallas County, or from commencing and instituting any other similar 
proceeding on the cause of action referred to in the complaint in said 
action, on the grounds that: 

1. Unless restrained by this Court, Defendant, Pat O’Daniel will 
prosecute the Action referred to to judgment against Simone Porter; 

2. Such a judgment will result in irreparable injury, loss and 
damage to Plaintiff, as more particularly appears in the verified com- 

to 

plaint, attached hereto; 

3. The issuance of a preliminary injunction herein will not cause 
undue inconvenience or loss to Defendant, Pat O’Daniel, but will prevent 
irreparable injury to Plaintiff. 

HAHN & SUNDLUN 

/s/ B. G. Sundlun 

Attorney for Plaintiff 


25 [Filed Oct. 6, 1955] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 

) 

) Civil Action No. 3221-48 

) 

) 

) 


D. HEYWOOD HARDY, 

Plaintiff, 

vs. 

W. LEE O'DANIEL, 


Defendant 


ORDER 

This cause came on to be heard upon the motion to quash the 
service of summons, filed in this cause September 7, 1955 by defendant 
W. Lee O’Daniel; 

after argument of counsel it is this 6 day of October 1955 
Ordered that said motion to quash be and the same is hereby sus¬ 
tained and such service of summons is hereby quashed. 

/s/ Alexander Holtzoff, Judge 


26 [Filed Oct. 7, 1955] 


Simone O. Porter 

Plaintiff 

vs. 

D. Heywood Hardy 
Pat O’Daniel 
W. Lee O’Daniel 

Defendants 


Civil Action No. 4221-55 


ANSWER AND DISCLAIMER TO COMPLAINT 
FOR INTERPLEADER DECLARATORY RELIEF 
AND INJUNCTION 


Comes now the Defendant, W. Lee O’Daniel and for his answer to 
the above complaint alleges as follows: 

1. That the complaint fails to state a claim upon which relief can 
be granted as against this defendant. 

2. The defendant, W. Lee O’Daniel, further alleges that he dis¬ 
claims any interest in the note designated as Exhibit ”A” to plaintiff's 
complaint and which is set out and described in paragraph 4 of said com¬ 
plaint and further disclaims any interest in the subject matter of this 
action. 
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WHEREFORE, defendant, W. Lee O’Daniel, prays that the plaintiff 
in this cause take nothing as against him; that no injunctive relief of any 
kind or character be granted as against him; that he recover his costs 
herein and go hence without day. 

/s/ John H. Connaughton 

/s/Benj. H. Sullivan 

Attorneys for W. Lee O’Daniel, 
419 Union Trust Bldg. 
Washington, D. C. 


29 [Filed Oct. 10, 1955] 

ANSWER TO COMPLAINT 

The Answer of Pat O’Daniel to Plaintiff’s Complaint sets forth as 
follows: 

First Defense 

The Complaint fails to state a claim against this defendant upon 
which relief can be granted. 

Second Defense 

This defendant denies each and every material allegation contained 
in the Complaint except as otherwise herein specifically admitted. 

Third Defense 

1, 2 and 3. Defendant Pat O’Daniel admits the allegations contained 
in Paragraphs one, two and three of the Complaint. 

4. This defendant admits the allegations in Paragraph Four of the 
Complaint, except that he denies there is any sum due on said note to 
Defendant, W. Lee O’Daniel, or to any other person, but alleges the fact 
to be that this Defendant is the sole owner and holder of the note described 
in said paragraph and he has physical possession of the same in Dallas, 
Texas, as a bona fide holder. 

5. Defendant denies the allegations contained in Paragraph Five 
of the Complaint, in that said pretended garnishments served on the 
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Plaintiff herein are illegal and void as not having been made according to 
law; that said garnishments were served by the Plaintiff in the case of 
Hardy vs. O'Daniel, No. 3221-48 in this Court, and a determination was 
made in that case by this Court on October 6, 1955, that service of pro¬ 
cess based on said garnishments was quashed due to such garnishments 
being made not according to law; that the garnishments served on Plain¬ 
tiff herein were included in the garnishments referred to in that decision 
and therefore were made on Plaintiff not according to law and these con¬ 
stituted no defense for her failure to pay her monthly installments due on 
said promissory note. 

6. Defendant admits the allegations contained in Paragraph Six of 
the Complaint. 

7. Defendant denies the allegations in Paragraph Seven of the Com¬ 
plaint and refers to and includes herein his allegations set forth in Para¬ 
graph Five herein. 

8. Defendant denies the allegations in Paragraph Eight of the Com¬ 
plaint and alleges the garnishments being void, this Defendant is entitled 
to judgment against Plaintiff in the Texas Court as set out in Exhibit B 

of Plaintiff's Complaint. 

Fourth Defense 

Further answering Defendant, Pat O'Daniel alleges that the Plain¬ 
tiff herein has not filed an answer to the Complaint in the Texas Case 
in which she is the Defendant, and which case is now pending in the 
District Court of Dallas County, Texas, being Number 2731-C, and 
Plaintiff herein is now in default in that case and this Defendant as Plain¬ 
tiff therein is entitled to a judgment as shown in Exhibit B attached to 
Plaintiff's Complaint herein. 

Fifth Defense 

31 Defendant further denies that Exhibit A attached to Plaintiff's Com¬ 
plaint herein is a true copy of the note referred to and described in 
Paragraph 4, in that the indorsement of said note to Defendant Pat O'Daniel 
is not shown thereon. That said indorsement is on the said note of which 
this Defendant is the bona fide holder. 
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WHERE FORE Defendant demands that relief be denied Plaintiff 
herein and that the Complaint be dismissed, and Defendant be allowed 
his costs. 

Pat O’Daniel, Defendant 

By /s/ Joseph D. Malloy, 
Attorney for Defendant, 

Pat O f Daniel 


32 [ Filed Oct. 10, 1955] 

ANSWER TO MOTION FOR PRELIMINARY INJUNCTION 

The Answer of Pat O'Daniel, Defendant, to the motion for prelim¬ 
inary injunction sets forth as follows: 

1. The Complaint and motion fails to state a claim against this 
defendant upon which relief can be granted. 

2. Plaintiff has a plain and adequate remedy at law by answering 
the Complaint filed against her in the Texas case, or by making the 
overdue payments she is obliged to make on the said promissory note 
before judgment is obtained in the Texas Court. 

3. This Court is without jurisdiction to stay the proceedings in the 
District Court of Texas, Dallas County, entitled Pat O'Daniel v. Simone 
O. Porter, No. 2751-C, filed September 1, 1955, and served on Plaintiff 
herein as defendant in that action, by the United States Marshal in Wash¬ 
ington, D. C., on the 7th day of September, 1955, instituted by the Defend¬ 
ant herein, Pat O’Daniel, who is plaintiff in that action, and which was 
filed in the Texas Court prior to the institution of the proceedings herein. 

4. That there now exists no legal impediment preventing Plaintiff 
herein from paying this promissory note as the same is not the subject 
of any legal garnishment or garnishments filed against Plaintiff. 

5. Defendant denies that Plaintiff will suffer any loss or injury 
due to Defendant obtaining a judgment in the Texas Court; that Defendant 
is acting within his legal right to institute such action; the Texas Court 
has jurisdiction of the subject matter and of the parties and the Plaintiff 
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33 is in default on the said promissory note. 

/s/ Joseph D. Malloy 
Attorney for Defendant 
Pat O'Daniel. 


39 [Filed Oct. 27, 1955] 

ORDER 

This cause having been heard on plaintiffs Motion for a Prelim¬ 
inary Injunction, and the Court having considered the arguments and 
briefs of counsel for the respective parties, it is hereby 

ORDERED, ADJUDGED AND DECREED: 

1. That plaintiff Simone O. Porter is authorized and directed to 
pay into the registry of this Court all present and future payments on the 
collateral note referred to in the complaint filed herein, and attached to 
said complaint as Exhibit "A" thereto, as such payments may from time 
to time come due. 

2. That so long as plaintiff Simone O. Porter continues to make 
said payments into the registry of the Court, or until further order of the 
Court, defendant Pat 0 T Daniel, his agents, and servants are hereby re¬ 
strained and enjoined from prosecuting or taking any further step in the 
action entitled M Pat O'Daniel vs. Simone O. Porter, a feme sole, No. 
2751-C", pending in the 68th Judicial District Court, Dallas County, 
Texas, or from commencing and instituting any other similar proceeding 
on the cause of action referred to in the complaint in said action. 

Issued at 3:55 P. M., October 27, 1955. 


/s/ Bolitha J. Laws, Judge 
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41 [Filed Nov. 23, 1955] 

NOTICE OF APPEAL 

Notice is hereby given this 23rd day of November, 1955, that Pat 
O’Daniel, one of the Defendants herein hereby appeals to the United 
States Court of Appeals for the District of Columbia from the order 
granting preliminary injunction of this Court entered on the 27th day of 
October, 1955 in favor of Simone O. Porter, Plaintiff herein against Pat 
O’Daniel. 

/s/ Joseph D. Malloy 
Attorney for Deft. Pat O’Daniel 


EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


1 


[Filed Dec. 28, 1955] 



Washington, D. C., Wednesday, October 5, 1955 
Before Judge Alexander Holtzoff at 10 a. m. today, on defendant’s 
motion to quash service. 


♦ * * * * 


2 THE COURT: The Court is of the opinion that the second para¬ 

graph of section 108 of Title 13 of the District of Columbia Code, 1951 
edition, is limited by the first paragraph. In other words, personal 
service on a non-resident defendant may be made outside of the District 
of Columbia only in actions enumerated in the first paragraph. Those 
actions are, substantially, actions involving the establishment of an 
interest in real or personal property. Personal service outside of the 
District may indeed be made under section 108 in cases in which there 
is an attachment; for in essence the action then becomes an action to 
establish an interest in the attached property. It follows, necessarily, 
that in order to justify personal service outside of the District in such 
an instance, there must be first a valid attachment. 
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In order to constitute a valid attachment, section 302 of Title 16 
comes into play and that section requires the publication of a specified 
notice of the attachment. Admittedly no such notice was published. The 
Court is of the opinion that this notice must be published in order to per¬ 
fect the attachment, and only after the attachment is perfected may per¬ 
sonal service of the summons be made outside of the District, under 
Title 13, section 108. 

The Court realizes that these requirements are highly technical. 
But attachment and service by publication is a very drastic remedy. It 
is also a statutory remedy, and strict compliance with the statute is 
required. 

In the light of these considerations, motion to quash service will 
be granted. 


BRIEF AND APPENDIX FOR APPELLEE 



Bruce G. Sundlun, 

AND HaHN & SUNDLUN, 

Washington Building, 

Washington, D. C., 
Attorneys for Appellee. 



No. 13,149 

Appellee’s Statement of Questions Presented 

(1) Does the fact that a suit in the state court of Texas 
foreclosing on Appellee’s collateral note was filed prior to 
the instant Federal interpleader action preclude the United 
States District Court from herein enjoining prosecution of 
the Texas suit? 

(2) Is the Texas Court in the suit there capable of dis¬ 
posing of all the issues currently before the District Court 
in the interpleader action? 
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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,149 


PAT O’DANIEL, 

VS. 


Appellant , 


SIMONE 0. PORTER, 

Appellee 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


Jurisdictional Statement 

Appellant is one of three defendants in an interpleader 
action filed by Appellee in the District Court under 28 
U.S.C. § 2361. Incident to the interpleader action, the Dis¬ 
trict Court granted Appellee a Preliminary Injunction en¬ 
joining Appellant from prosecuting an action against Ap¬ 
pellee in a state court in Texas. Appellant appeals from 
the District Court’s order granting the Preliminary In¬ 
junction. 
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Statutes Involved 

Title 28, United States Code, § 2361: Process and Procedure 

“In any civil action of interpleader or in the nature 
of interpleader under section 1335 of this title, a dis¬ 
trict court may issue its process for all claimants and 
enter its order restraining them from instituting or 
prosecuting any proceeding in any State or United 
States court affecting the property, instrument or obli¬ 
gation involved in the interpleader action until further 
order of the court. Such process and order shall be re¬ 
turnable at such time as the court or judge thereof 
directs, and shall be addressed to and served by the 
United States marshals for the respective districts 
where the claimants reside or may be found. 

Such district court shall hear and determine the case, 
and may discharge the plaintiff from further liability, 
make the injunction permanent, and make all appropri¬ 
ate orders to enforce its judgment. June 25,1948, c. 646, 
62 Stat. 970, amended May 24, 1949, e. 139, § 117, 63 
Stat. 105.” 


Counterstatement of the Case 

On October 8,1947, Appellee Simone 0. Porter purchased 
stock in a cooperative apartment house called the Senate 
Apartments, Inc. Mrs. Porter received the right to occupy 
apartment No. 15, and 110 shares of stock in the corpora¬ 
tion. For this she executed her note in the amount of $10,- 
000, payable $75.00 monthly, and with interest at 4 per cent. 
W. Lee O’Daniel was the payee of the note, and at the time 
the instant interpleader action was filed, $6,189.48 remained 
owing thereon. A copy of the note appears at page 5 of 
Appellant’s Appendix. 
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Commencing August 27, 1954 and each month thereafter 
Mrs. Porter was served with a series of attachments before 
judgment garnishing her monthly $75. payments. These 
garnishments were issued by D. Heywood Hardy, plaintiff, in 
Hardy v. W. Lee O’Daniel, C.A. 3221-48 D.C.D.C. wherein 
Hardy alleged Mrs. Porter’s note to be the property of 
W. Lee O’Daniel. (Mrs. Porter had no interest whatso¬ 
ever in Hardy’s lawsuit). By August 27,1955, Mrs. Porter 
held $975. under the garnishments, there having been no 
release nor any judgment of condemnation of the funds 
held. 

On September 1, 1955, Pat O’Daniel, Appellant herein, 
commenced an action against Mrs. Porter in the state court 
in Texas, alleging that he was the holder of Mrs. Porter’s 
collateral note and of the 110 shares of stock in the Senate 
Apartments, Inc.; that the note had been assigned to him 
by W. Lee O’Daniel about January 1,1954; that Mrs. Porter 
was in default on the note since July 28,1954 (the time when 
the garnishments commenced); and that the 110 shares of 
stock should be sold to satisfy the unpaid balance. Mrs. 
Porter’s Answer in the Texas action was due September 27, 
1955. 

Faced with the suit to foreclose her stock in Texas, as 
well as the garnishments in the District of Columbia, Mrs. 
Porter filed the instant interpleader action on September 
23,1955, and the same day obtained a Temporary Restrain¬ 
ing Order from Judge Letts which enjoined prosecution of 
the Texas suit. As Mrs. Porter had until September 27 to 
answer the Texas action, she was not then, and is not now, 
in default in that cause. 

On October 27, 1955, the Temporary Restraining Order 
being still in effect, Chief Judge Laws, after hearing and 
the submission of briefs, granted a Preliminary Injunction 
enjoining prosecution of the Texas suit by Pat O’Daniel. 
This appeal is from that action. 
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Summary of Argument 

(1) Appellee Mrs. Porter is in a position where (a) her 
monthly payments on a collateral note are being garnished 
incident to a pending action in the District of Columbia 
brought by D. Hcywood Hardy against W. Lee 0’Daniel 
for monies owed, and (b) at the same time her collateral 
security for the note is sought to be foreclosed by Pat 
O’Daniel, an alleged holder of the note, because she has 
made no payments thereon. Thus, caught in the middle, 
Mrs. Porter has filed the instant interpleader action under 
28 U.S.C. §1335, a statue especially designed to relieve such 
situations. A Preliminary Injunction issued by the United 
States District Court for the District of Columbia incident 
to the interpleader action, and enjoining prosecution of the 
Texas suit, was properly ordered. 

(2) The fact that the Texas action was filed first does not 
preclude the District Court from granting the injunction. 

(3) If the Texas Court did try the case there, it could not 
dispose of all the issues currently before the District Court 
in the interpleader action. 

I. The Fact That the Texas Action Was Filed First Does 

Not Preclude the Court’s Granting a Preliminary Injunc¬ 
tion. 

It is a fact that the Texas suit by Pat O’Daniel against 
Mrs. Simone 0. Porter was filed on September 1,1955, with 
substituted service being obtained on Mrs. Porter on Sep¬ 
tember 7, 1955, whereas the complaint herein was not filed 
until September 23,1955. Thus, the Texas action was filed 
first. Pat O’Daniel in his brief before this court urges this 
fact as grounds for a reversal of Chief Judge Laws’ order 
granting Mrs. Porter’s motion for a preliminary injunction 
against prosecution of the Texas action. Appellant Pat 
O’Daniel also urges that the granting of the preliminary 
injunction be reversed because Mrs. Porter has a “plain 
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and adequate remedy at law by answering the complaint 
filed against her in the Texas case.” 

Appellee’s interpleader action herein, however, was filed 
to relieve herself of the impossible situation of (1) having 
her monthly $75 principal payments on her Senate Apart¬ 
ments, Inc. stock garnished by Defendant Hardy in his 
action of Hardy v. O’Daniel, C.A. 3221-48, D.C.D.C., and 
(2) having her stock foreclosed by Pat 0’Daniel in the 
Texas case because she had made no payments on her col¬ 
lateral note because of the withholdings directed by the 
writs of garnishment. It is submitted that an interpleader 
action under the Federal Interpleader Act, 28 U.S.C. 
§§ 1335,1397, 2361, is the exact remedy for such a situation, 
and that Pat 0’Daniel’s appeal against the granting of the 
Motion for Preliminary Injunction sought incident to the 
interpleader action is without merit. 

In National Fire Ins. Co. v. Sanders, 38 F. (2d) 212 the 
Court stated the law applicable to the facts herein, and held 
that a federal court having jurisdiction over an interpleader 
action could enjoin a state court suit, regardless of whether 
that state court suit was pending at the time the inter¬ 
pleader action was filed, and regardless of whether the 
plaintiff in the federal court interpleader action had an 
adequate remedy of law in the state court suit sought to be 
enjoined. The Court said: 

“It is a fundamental principle of interpleader that 
its office is not so much to protect a party against double 
liability as against double vexation in respect to one 
liability. It is immaterial whether the danger appre¬ 
hended comes from suits pending or merely threatened. 
In either case, a court of equity having jurisdiction 
over the parties may enjoin the institution or further 
prosecution of the suits and grant adequate relief to 
the stakeholder and the adverse claimants of the fund. 
(P. 214) 
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* • * * • 

Conceding, arguendo, that appellants would have a 
remedy at law * * * it is w’ell settled that a remedy 
at law to oust equitable jurisdiction must be as practi¬ 
cal and efficacious to the ends of justice as the remedy 
in equity. Jurisdiction in equity will be sustained 
where time, expense, and multiplicity of suit will be 
saved. (P. 215) 

The Court in National Fire his. Co. v. Sanders, supra, 
then cited as perfect examples of “the necessity of inter¬ 
pleader” cases wherein a party was garnished in the courts 
of a state, and had paid the judgment” only to find “that 
judgment had been disregarded by the courts of another 
state.” (P. 215) 

See also: Lowe’s Inc. v. Hoyt Management Corporation 
83 F. Suppl. 863. 

It is therefore submitted, on the clear authority of the 
above-cited cases, that the District Court herein had the 
power to enjoin the “prosecution” of the Texas case by Pat 
0 ’Daniel despite the fact that said Texas case was pending 
when the instant interpleader action was filed, and despite 
the fact that Mrs. Porter may have some remedy at la-w in 
that Texas action if she submitted to the hardships of going 
to Texas to defend it. 

II. The Texas Case Cannot Dispose of All the Issues Cur¬ 
rently Before the Court in the Instant Interpleader 
Action. 

Under the provisions of 28 U.S.C. §§ 1335 and 1397 all 
claimants to the funds desposited in the registry of this 
Court have been brought within the Court’s jurisdiction in 
the instant interpleader action. Thus, D. Hey wood Hardy, 
W. Lee 0 ’Daniel, and Pat 0 ’Daniel have all been personally 
and properly served herein. In the Texas case, however, 
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D. Heywood Hardy and W. Lee O’Daniel are not parties 
despite the fact that it is the controversy between these two 
parties which brought about the successive writs of garnish¬ 
ment served on Mrs. Porter since July 1954 in 1lardy v. 
O’Daniel C.A. 3221-48, D.C.D.C. It is Mrs. Porter’s with¬ 
holdings under these writs which have caused her to make 
no payments on her collateral note to W. Lee O’Daniel 
(which note is now claimed by Pat O’Daniel as his prop¬ 
erty), and her failure to make these payments has brought 
about the Texas case which plaintiff’s Motion for a Pre¬ 
liminary Injunction sought to enjoin. Thus, the situation 
is one where all parties to the various actions pertinent to 
the controversies herein are before this Court, but where 
the most important parties, D. Heywood Hardy and W. Lee 
O’Daniel, are not before the state court in Texas in the 
action there which plaintiff enjoined through her District 
Court Motion for a preliminary injunction. 

The United States Court of Appeals for the Fifth Cir¬ 
cuit, Defendant Pat 0’Daniel’s home circuit, only recently 
held that a federal court having jurisdiction over an inter¬ 
pleader action could properly enjoin prosecution of a case 
in a state court where all parties involved were not before 
the state court. In Austin v. Texas Ohio Gas Co. 218 F(2d) 
739 (February 2, 1955), the Defendant in the interpleader 
action pending in the Federal court there had previously 
filed suit in a state court against the plaintiff in the inter¬ 
pleader action and others. The state court suit did not 
include all parties before the federal court, and the federal 
court interpleader action did not include some parties be¬ 
fore the state court. The federal court issued a temporary 
restraining order and preliminary injunction “prohibiting 
any change in the status of the stock and prohibiting the 
filing or further prosecution of any suit or legal action 
against complainant without first obtaining the consent of 
the court.” The defendant in the interpleader action then 
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appealed from these orders. The Court of Appeals for the 
Fifth Circuit affirmed the District Court’s actions, stating: 

“Under the provisions of 28 USCA §2361 the trial 
court had the power to enjoin the prosecution of any 
legal proceedings in the state court affecting the stock 
here involved if the action was really one of inter¬ 
pleader or in the nature of interpleader. Under the 
ordinary equitable powers of the trial court it could 
enjoin any suits against this plaintiff, whether or not 
affecting the stock, in order to terminate all such liti¬ 
gation in a single suit . . . (cases cited). 

There are ample grounds for the finding of the trial 
court that the State Court suit. . . could not fullv and 
finally adjudicate all the matters here sought to be 
brought in issue. For example, not all the interested 
parties could be brought within the jurisdiction of the 
state court . . . many of the parties joined in the fed¬ 
eral court suit were not even made parties in the state 
court suit. Austin v. Texas Ohio Gas Co., supra, p. 743. 

See also: Maryland Gas Co. v. Glassell-Taylor & Robin¬ 
son 68 F. Supp. 897, 899-900 

It is therefore submitted that the Texas case herein en¬ 
joined cannot dispose of all the issues involved in the col¬ 
lateral controversies herein because Defendants D. Hoy- 
wood Hardv and W. Lee O’Daniel are not before the Texas 
Court. They are before the United States District Court 
for the District of Columbia. 

HI. The Equities Obviously Favor Appellee 

Interpleader is an equitable action, and the equities herein 
favor Mrs. Porter. Caught in between Defendant Hardy’s 
garnishments on one side, and Defendant Pat 0’Daniel’s 
Texas case on the other side, she seeks only to pay the ac- 
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crued and accruing funds to the proper party so as to avoid 
making a mistake and resulting double liability. 

Defendant Hardy has garnished her payments on the col¬ 
lateral note claiming the funds to be owing to his adversary 
W. Lee O’Daniel; yet, W. Lee 0’Daniel disclaims any inter¬ 
est in the note or payments, and his son, Pat 0 ’Daniel, sues 
in Texas to foreclose on the note, alleging the chose to be 
his property. Defendant Hardy contests the claim of Pat 
O’Daniel to ownership of the note, but if the Preliminary 
Injunction is removed, Mrs. Porter, plaintiff herein, must 
either permit her note to be foreclosed, or submit to the 
hardship of traveling to Texas to defend that case. Once 
there she will face the uncertain choice of asserting De¬ 
fendant Hardy’s claim that title to the note is in W. Lee 
O’Daniel, not Pat O’Daniel, and thereby support the gar¬ 
nishments; or she must pay the money to Pat 0’Daniel, 
thereby flaunting the garnishments if they were well 
founded. As an innocent party, seeking only to pay the 
proper person, she should not be, (1) forced to run the risks 
attached to paying the wrong person, or (2) asserting De¬ 
fendant Hardy’s case for him at her own expense when she 
has no interest whatsoever in his position. All parties are 
properly before this Court in the interpleader action, and 
all parties can easily assert their own positions, legal and 
factual, in the same forum if the Preliminary Injunction 
is sustained. Mrs. Porter will willingly abide by the ulti¬ 
mate result and pay either Defendant Hardy, Defendant 
Pat O’Daniel, or Defendant W. Lee 0’Daniel, whomever is 
ultimately found by the Court to be entitled to the money. 

IV. Appellant’s Brief Is in Error 

Appellants Brief is in error in some points on both the 
law* and the facts. The points of error are set forth in sub- 
paragraphs herein below. 
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A. There Are Adverse Claimants to the Funds Deposited 
in the Registry of the Court 

To claim, as Appellant does in liis brief, that there arc no 
adverse claimants to the Fund deposited by Mrs. Porter in 
the Registry of the Court is to ignore even the pleadings in 
the instant interpleader action. 

AY. Lee O’Daniel in his Answer “disclaims any interest 
in the note” (Appellant’s Appendix, p. 11). 

Pat O’Daniel alleges he “is the sole owner and holder of 
the note.” (Appellant’s Appendix, p. 12). 

Yet, D. Hevwood Hardy “denies that Defendant Pat 
O’Daniel has any right, title, or interest in the funds * * * 
said funds being the sole and exclusive property of defend¬ 
ant AY. Lee O’Daniel.” (Appellee’s Appendix, p. 13) 

Faced with these apparent contradictions, as well as the 
conflicting garnishments and Texas process, it is submitted 
that Mrs. Porter has no need to question the existence of 
adverse claimants to her monthly payments. Further, she 
is still “bound to see that payment is made to the legal 
holder”, whoever and wherever he may be. Davis v. Casey 
103 F(2d) 529. 

B. Certain Fact Statements in Appellant’s Brief Are 

Unfounded 

Brief mention should be made of certain factual allega¬ 
tions made in Appellant’s Brief which Appellee contradicts. 
These are: 

a) On page 5 of his brief, Appellant states that Mrs. 
Porter’s Complaint alleges that AA T . Lee O’Daniel claimed 
the funds held by her. Appellee nowhere made such a 
statement. 

b) On page 6 of his brief, Appellant states that Mrs. 
Porter had notice of the assignment of the note from AA r . 
Lee O’Daniel to Pat O’Daniel and that her complaint shows 
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this. Appellee’s complaint simply quotes Pat 0’Daniel’s 
Texas complaint alleging the assignment. There is nothing 
in the record to show that Mrs. Porter knew Pat O’Daniel 
to be the owner of the note or entitled to paymnets, or that 
he actually is the owner of the note. 

c) On pages 8 and 10 of his brief, Appellant states that 
Mrs. Porter is in default in the Texas action. The record 
shows clearly that the District Court’s Temporary Restrain¬ 
ing Order was issued before the return day in the Texas 
action. The Temporary Restraining Order was ripened 
into a Preliminary Injunction which is still in existence and 
both orders enjoin further proceeding in the Texas action. 
Thus, there is no basis for the statement that Appellee is 
in default in the Texas action, for it has been effectively 
halted. 

d) On pages 11 and 12 of his brief appellant claims that 
Mrs. Porter is taking a partisan interest. This argument 
requires no answer other than to point out that in the 4th 
prayer of her complaint, Appellee asked the District Court 
to “determine which of said defendants is entitled to the 
funds held by Appellee.” 

C. Payment of Note Should Be Made in the District of 

Columbia; Not in Texas 

§ 28-604, D. C. Code, 1951 Ed. states with reference to the 
place of presentment of a commercial instrument that : 

“Presentment for payment is made at the proper 
place—first, where a place of payment is specified in 
the instrument and it is there presented. 

The collateral note executed by Mrs. Porter on October 1, 
1947 (Appellant’s Appendix; p. 5) clearly stated that she 
was “to pay to the order of W. Lee O’Daniel the sum of 
* * # $10,000 * # # in the city of Washington, D. C.” 
Thus, contrary to Appellant’s argument that the note 
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should have been paid in Texas, the statute would define the 
proper place of presentment as being in the District of 
Columbia. 

Conclusion 

Unanimous authority today is clear that a federal court 
having jurisdiction over an interpleader action can enjoin 
a state court case despite the fact that the state court case 
was priorly filed, despite the apparent prohibition contained 
in 28 U.S.C. 2283, and despite the fact that the interpleader 
plaintiff may have an adequate remedy at law in the state 
court case. Authorities on these conclusions are cited 
throughout this brief, and on those authorities, it is sub¬ 
mitted that Appellant’s appeal has no current merit. 

Appellee’s request for relief is a classic instance of the 
need for interpleader and injunctive relief. Whatever tech¬ 
nical positions Pat and W. Lee O’Daniel may take as to the 
note’s assignment and “disclaimer” of the payments due, 
the fact is that Pat 0 ’Daniel has a suit filed in Texas for the 
purpose of defaulting Appellee’s note and selling her stock 
interest in the cooperative apartment because of her failure 
to make payments due on the note. 

At the same time, D. Hevwood Hardy has garnished the 
payments Appellee would otherwise have made either to 
Pat or W. Lee O’Daniel. Under the garnishments, Appel¬ 
lee w'ould make these payments to Pat 0 ’Daniel at her peril. 

All the parties are before the District Court. The Dis¬ 
trict Court can determine all the issues apd tell Appellee, to 



Washington, D. C., 

STerling 3-3344. 
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Appellee’s Appendix 

[Filed October 14, 1955] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4221-55 
Simone 0. Porter, plaintiff 
vs. 

D. Heywood Hardy, et al., defendants 
Answer to Complaint and Counterclaim 

Now comes defendant D. Heywood Hardy and makes 
answer in the above entitled matter as follows: 

1. The complaint fails to state a claim against this de¬ 
fendant upon which relief can be granted. 

2. Defendant Hardy does not have sufficient knowledge 
of the facts set forth in the complaint herein to either admit 
or deny said allegations, and therefore demands strict proof 
of same by plaintiff, except as otherwise set forth herein. 

3. Defendant Hardy denies that defendant Pat O’Daniel 
has any right, title or interest in the funds now held by 
plaintiff as set forth in paragraph 5 of said complaint, said 
funds being the sole and exclusive property of defendant 
W. Lee O’Daniel, who is also defendant in the case of 
Hardy vs. W. Lee O’Daniel, Civil Action No. 3221-48, now 
pending in this Court, and incident to which the funds now 
held by plaintiff Porter were attached in accordance with 
Title 16-301 and 302, D.C. Code 1951. 

Wherefore, defendant Hardy prays this Court for an 
order adjudging said funds to be the property of W. Lee 
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O’Daniel, and properly subject to attachment before Judg¬ 
ment in accordance with said statute. 

Counterclaim of Defendant Hardy 

Comes now defendant Hardy and makes counterclaim 
against defendant W. Lee O’Daniel as follows: 

1. Counterclaimant Hardy, a member of the Bar of the 
District of Columbia, sues defendant W. Lee O’Daniel for 
and on account of legal services rendered to said W. Lee 
O’Daniel bv counterclaimant at said W. Lee 0’Daniel’s 
specific instance and request on open, running account, be¬ 
tween October 1944 and August 1947, in connection with 
various and sundry business and personal affairs and in¬ 
terests of defendant, for which said legal services defendant 
O’Daniel promised to pay counter-claimant the reasonable 
value thereof. 

2. Said open account as started amounts to $15,775.00 for 
which counter-claimant has made frequent demand but de¬ 
fendant W. Lee O’Daniel has neither paid said sum nor any 
part thereof. 

3. Counterclaimant Hardy is the plaintiff in an action 
entitled Hardy vs. W. Lee O’Daniel, Civil Action No. 
3221-48, now pending in this Court. It involves the same 
subject matter and the same parties and the same claim 
which has given rise to the instant interpleader action, and 
should be resolved on the merits in this action, since this 
action purports to be nothing more than a phase of the 
proceeding in the Hardy vs. W. Lee O’Daniel case as re¬ 
ferred to hereinabove. 

'Wherefore, counterclaimant demands judgment against 
defendant for the full sum of $15,775.00 plus interests and 

cos * s ' Roy St. Lewis and Carl L. Shipley. 


(2893-6) 



